IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF COLUMBIA

NATIONAL TREASURY EMPLOYEES UNION, )

et al.,





)








)



Plaintiffs,


)








)




v.



)

No.1:05CV00201








)

(RMC)

MICHAEL CHERTOFF, SECRETARY

)

DEPARTMENT OF HOMELAND SECURITY,
)

et al.,





)








)



Defendants.


)








)

PLAINTIFFS’ RESPONSE TO DEFENDANTS’

JANAURY 16, 2008 STATUS REPORT

Pursuant to the Court’s order of July 17, 2007, the defendants Department of Homeland Security and Office of Personnel Management (the “Agencies”) submitted a status report in this matter on January 16, 2008.  The status report advises the Court that (1) the Agencies have made no decision whether to revise or abandon the regulations enjoined as part of Subpart E of 5 C.F.R. part 9701, and (2) the Agencies are barred by language contained in the Consolidated Appropriations Act of 2008 from using appropriated funds to revise Subpart E.  See Pub. L. No. 110-161, Div. E, § 533, 112 Stat. 1844, 2074-75 (2007).  

Notably, however, the status report does not propose a date by which the Agencies will submit a new status report.  The plaintiffs (hereafter the “Unions”), therefore, submit this response to suggest that the Court direct the Agencies to file a status report no later than January 24, 2009.  As directed by the Court in the past, the Unions suggest that the Court’s order provide that the status report “address[] the agencies’ plans to revise or abandon regulations enjoined as part of Subpart E” of 5 C.F.R. part 9701.  See Minute Entry Order (July 17, 2001). 
The Unions have suggested the January 24, 2009 report date for two reasons.  First, the provision barring the Agencies from expending appropriated funds to revise Subpart E will be in effect at least until September 30, 2008, and possibly later, if Congress decides to pass a continuing resolution to fund the federal government after that date.  Accordingly, there will be nothing new for the Agencies to report concerning the regulations in Subpart E for as long as that appropriations law remains in effect.

Second, it would be appropriate for the Agencies to report back to the Court by January 24, 2009, because that is the date on which the Agencies’ authority to revise the regulations in Subpart E expires.
  If no new regulations are promulgated by that date (following appropriate collaboration with the Unions pursuant to 5 U.S.C. § 9701(e)), the Agencies would then be in a position to advise the Court at that time that no new regulations will be forthcoming and that the case, therefore, should be dismissed.

CONCLUSION

For the foregoing reasons, the Unions respectfully request that the Court direct the Agencies to submit a status report no later than January 24, 2009, advising the Court of the Agencies’ plans for revising or abandoning the regulations enjoined as part of Subpart E of 5 C.F.R. part 9701.  A proposed order is attached.
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Attorneys for Plaintiffs
� The Homeland Security Act (“HSA” or “Act”), Pub. L. No. 107-296, 116 Stat. 2135 (2002), provides that the Agencies’ authority to issue regulations pursuant to 5 U.S.C. § 9701 to establish or modify a human resources management system for DHS “cease[s] to be available” five years after the conclusion of the “transition period.”  See 5 U.S.C. § 9701(h).  The “transition period” ran for twelve months, beginning on the effective date of the HSA.  See HSA § 1501(2), 116 Stat. 2307-08.  The HSA was enacted on November 25, 2002, and, pursuant to Section 4 of the Act (116 Stat. 2142), became effective on January 24, 2003, 60 days after its enactment.  Accordingly, the transition period ran from January 24, 2003 through January 24, 2004, and the five-year period for the Agencies to issue regulations under 5 U.S.C. § 9701 thus runs from January 24, 2004 through January 24, 2009.  
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